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I. INTRODUCTION
It should be obvious that a government agency deprives a landowner of property without due process of law when the agency imposes a land use regulation that exceeds the limits of the agency's delegated authority under state law. Nevertheless, recent litigation has exposed a split among federal courts as to whether such ultra vires regulations do indeed violate the doctrine of substantive due process. This split should be OCEAN AND COASTAL LAW JOURNAL [Vol. 19:2 resolved in favor of finding a violation. After all, the United States Supreme Court construes the Due Process Clause of the Fourteenth Amendment to protect individuals against arbitrary action on the part of state governments. A state or local agency which enacts a land use regulation that it lacks authority to enact appears to be acting arbitrarily. Applying such arbitrary policies to curb the ability of individuals to use their property appears to violate the basic due process principle prohibiting unjustified deprivations of property. Courts, however, do not always see things as they appear. This article is presented in multiple parts. Part II discusses three historical land use cases through which the Supreme Court established a theory of substantive due process. Part III examines two recent federal court of appeals cases involving substantive due process challenges to ultra vires land use regulations-Cine SK8, Inc. v. Town of Henrietta and Samson v. City of Bainbridge Island. Part IV compares and contrasts those recent cases and finds that the Second Circuit's opinion refusing to uphold an ultra vires permit decision in Cine SK8 reflects the Supreme Court's prevailing view of substantive due process, 1 while the Ninth Circuit's decision upholding an ultra vires development moratorium in Samson is not consistent with Supreme Court precedent. 2 These cases reveal the disagreement among courts on this issue, but they also demonstrate that courts should see ultra vires land use regulations for what they are-deprivations of property without due process of law.
II. LAND USE AND SUBSTANTIVE DUE PROCESS AT THE SUPREME COURT
My first task is to establish a working definition of "substantive due process." I will not exhaustively investigate the evolution of that doctrine here. 3 For purposes of this surgical exploration, it will suffice to adopt the Supreme Court's description of substantive due process as a constitutional doctrine which is "intended to secure the individual from the arbitrary exercise of the powers of government." 4 Thus, the Fourteenth Amendment's Due Process Clause protects individuals from state actions which are arbitrary-i.e., not sufficiently related to legitimate governmental purposes, such as safeguarding public health, safety, morals, or welfare. 5 An act that does not meet this standard is invalid because it is not "law," but only unlawful coercion masquerading as law. 6 With that basic definition in mind, we can begin to trace the doctrine of substantive due process through the Supreme Court's land use governmental power from being 'used for purposes of oppression. ' The ordinance limited Ambler's undeveloped lot to residential use, and thereby reduced the property's value because it forbade Ambler or any subsequent owner from using the property for more lucrative industrial purposes. 9 The Court determined that the appropriate constitutional test was whether the zoning ordinance was "arbitrary and unreasonable, having no substantial relation to the public health, safety, morals, or general welfare." 10 The Court famously refused to strike down Euclid's zoning ordinance because the Court believed that the law represented a legitimate exercise of the village's police power to guard against the purported dangers of unregulated development.
11 However, the Court allowed that the ordinance could be arbitrary, and therefore unconstitutional, if applied to particular properties or conditions where it would not reasonably promote a legitimate governmental purpose.
12
Euclid is widely viewed as the Court's seminal case on land use planning. 13 Soon after Euclid, the Court decided Nectow v. City of Cambridge, a case in which the Court encountered the "as-applied" problem it had hypothesized in Euclid.
14 Cambridge's zoning ordinance limited part of Nectow's lot to residential use.
15 But Nectow's property was surrounded by established industrial uses and was effectively rendered valueless by Cambridge's zoning restriction. 16 The Court held that the zoning restriction on Nectow's property did not promote public health or safety because it was clear that the property could not reasonably be used for the residential purposes assigned to it by the city's zoning plan.
17
Therefore, the ordinance represented a "serious and highly injurious" invasion to Nectow's property rights lacking any "necessary basis" in the police power.
18
The ordinance was nothing more than an arbitrary restriction, meaning that it violated the Due Process Clause because it deprived Nectow of the use of his property without legitimate justification.
19
The next important Supreme Court case involving substantive due process in a land use context was Goldblatt v. Town of Hempstead. 20 The question in that case was whether a town ordinance that prohibited excavation below the water table and required a permit for gravel mining violated the substantive due process rights of the owner of a longestablished gravel pit. 21 The Court found that the ordinance unquestionably prohibited a beneficial use to which the pit owner's property had been devoted previously. 22 But the Court also found that the prohibition against excavation was a valid exercise of the police power because it was reasonably necessary for public safety. 23 Goldblatt affirmed the Court's reasoning in Euclid and Nectow, which boils down to the rule that a land use regulation is not arbitrary if it is sufficiently related to accomplishing a legitimate public objective.
24
These historic opinions serve as the doctrinal touchstone for applying substantive due process in land use cases. 25 In fact, the Supreme Court in the modern era continues to affirm the proposition that arbitrary land use regulations fail to satisfy the constitutional requirement of substantive due process because they unjustifiably deprive individuals of their property rights: " [ 2003) ; but see id. at 406-07 (Cowen, J., dissenting) ("[T]ossing every substantive Due Process egg into the nebulous and highly subjective 'shocks the conscience' basket is unwise. It leaves the door ajar for intentional and flagrant abuses of authority by those who hold the sacred trust of local public office to go unchecked. 'Shocks the conscience' is a useful standard in high speed police misconduct cases which tend to stir our emotions and yield immediate reaction. But it is less appropriate, and does not translate well, to the more mundane world of local III. TWO CASES ON ULTRA VIRES LAND USE REGULATIONS One way in which a land use regulation may be arbitrary is if it is ultra vires. 27 It is axiomatic that government agencies may act only according to the powers delegated to them by the people. 28 So when a government agency engages in an activity that is not included in the authority conferred upon it, the government acts ultra vires. 29 An ultra vires act cannot advance a legitimate governmental purpose because the government's purposes are per se illegitimate when it acts outside the bounds of its delegated authority. 30 Thus, an ultra vires land use regulation is arbitrary in the sense that it is not relevant to any legitimate governmental purpose, such as safeguarding the public health or safety. And this arbitrariness means that an ultra vires land use regulation violates the due process rights of the individuals whom it affects, according to the Supreme Court's reasoning in cases like land use decisions, where lifeless property interests (as opposed to bodily invasions) are involved."); Eagle, supra note 3, at 955-56 ("It is understandable that the Supreme Court would be reluctant to impose liability for split-second close calls in life or death matters on police officers and their departments. However, it is not apparent that the same standard should apply to situations where government officials have substantial periods of time to consider their actions and the court generally has power to put the plaintiff in the same position he was in before the complained of government action."). 32 Fun Quest's business quickly grew to the point that it attracted over six hundred teenage customers every night. 33 One night a very large group of teenagers arrived at Fun Quest.
34
They came from a nearby movie theater that had lost power. 35 It was a cold night in Henrietta, New York, so most of the teenagers began elbowing their way into Fun Quest's foyer. 36 The crowd became so dense that ingress and egress were cut off and the fire marshal was summoned to the scene. 37 Thousands of people were trying to push their way into Fun Quest by the time the fire marshal arrived and cleared the area with the help of police.
38
Days later, one of the Henrietta town supervisors sent a letter to the owners of Fun Quest asking that they immediately discontinue teen dances. 39 The letter threatened to revoke or amend Fun Quest's special use permit if the owners did not comply. 40 Town officials held a special meeting the next day at which they reviewed the overcrowding incident. 41 The Town Board then held its regular meeting and passed a resolution calling for a public hearing to consider the revocation or 31 After a contentious hearing, the Board voted unanimously to adopt a resolution amending Fun Quest's special use permit to forbid teen dances. 43 Fun Quest later went bankrupt and had to close because the dance ban destroyed its business. 44 The owners sued the town for violating their substantive due process rights because, they argued, the Board did not have authority to amend a validly issued special use permit under town regulations. 45 The Second Circuit concluded that the appropriate question to ask in this situation was whether the town infringed on the owners' property rights in an arbitrary or irrational manner. 46 The court examined the town regulations and discovered that the Board could approve, deny, suspend, or revoke a special use permit, but nowhere did the code provide that the Board had the authority to amend a duly issued special use permit and place limitations on it. 47 The Second Circuit thus agreed with the property owners: "[I]f the Town Board did not have authority for the actions it took regarding Fun Quest's permit-as it appears it did not-the Board's actions were ultra vires and, as a result, sufficiently arbitrary to amount to a substantive due process violation." 48 The Second Circuit reversed the lower court's award of summary judgment to the town, and remanded the case to allow Fun Quest's owners to proceed on their substantive due process claim. the Puget Sound. 51 The city has forty-eight miles of shoreline, which are subject to various regulations under Washington's Shoreline Management Act and the city's Shoreline Master Program (SMP). 52 In 2001, Bainbridge Island adopted an ordinance which imposed a one-year moratorium on new shoreline development in the city's Blakely Harbor area. 53 The city stated that the moratorium would allow it to maintain the environmental status quo while city officials revised the SMP. 54 A few months after adopting the moratorium, the city amended it to include a ban on new overwater structures and shoreline armoring. 55 Shoreline property owners sued the city after the city amended the moratorium. 56 They alleged that the city had exceeded the scope of its police power under the state constitution.
57 Undeterred, the city extended the moratorium for an additional seven months almost a year after the property owners filed suit.
58
The Kitsap County Superior Court ruled in favor of the property owners, holding that the city had overstepped its constitutional authority when it enacted the moratorium. 59 The city appealed, obtained a stay, and extended the moratorium again while the appeal was pending. 60 The city lost the appeal in 2004, and petitioned for review to the Supreme Court of Washington, which granted review in 2006 in a case called Biggers v. City of Bainbridge Island. 61 While litigation dragged on, the property owners were all-the-while blocked from applying for permits needed to build and maintain structures that would prevent their properties from washing into the sea.
62
The Washington Supreme Court issued an opinion in 2007 holding that the moratorium exceeded the city's delegated authority. 63 62. See Biggers, 169 P.3d at 17. 63. The court held that the moratorium violated Article XI, Section 11 of the Washington Constitution. Biggers, 169 P.3d at 17, 25; see WASH. CONST. art. XI, § 11 ("Any county, city, town or township may make and enforce within its limits all such local police, sanitary and other regulations as are not in conflict with general laws."). The lead opinion, signed by four justices, held that all local shoreline development moratoria violated Article XI, Section 11 because such moratoria conflicted with various provision of state law, including constitutional provisions granting regulatory authority over shorelines to the state, and the Shoreline Management Act. Biggers, 169 P.3d at 20-24. State law was designed to allow property owners to construct water-dependent facilities through the timely processing of permits, and moratoria are inconsistent with that goal. Id. Justice Chambers did not join the four, but wrote separately to concur that the city "overstepped its constitutional limits" by enacting the moratoria. Id. at 25 (Chambers, J., concurring). He found the particular moratoria at issue represented an unreasonable use of the police power, emphasizing that the "rolling" nature of the moratoria caused burdensome delay and created uncertainty for shoreline property owners. Id. at 25-27. He did not mince words: "[I]t is arrogant, high handed, and beyond the pale of any constitutional authority for a stagnant government to deny its citizens the enjoyment of their land by refusing to accept building permits year after year based on a 'rolling' moratorium." Id. at 27. But rather than holding that all shoreline moratoria everywhere were invalid, Justice Chambers held that only Bainbridge Island's rolling moratoria violated Article XI, Section 11. owners then pressed on with separate litigation in federal court seeking damages for the long period of time during which they had been barred from applying for permits that would have allowed them to improve and protect their properties.
64
The United States District Court for the Western District of Washington issued an opinion in 2010 acknowledging that the Supreme Court of Washington had declared the city's moratorium to be "invalid," but the district court concluded that the property owners were not entitled to damages. 65 The owners appealed to the Ninth Circuit, which characterized the case as requiring the owners to show "that Bainbridge's ordinances establishing and extending the moratorium were 'clearly arbitrary and unreasonable, having no substantial relation to the public health, safety, morals or general welfare.'"
66
The shoreline owners argued that the city's conduct infringed on their property rights in violation of due process due to the Washington Supreme Court holding that the moratorium was ultra vires in Biggers.
67
The Ninth Circuit rejected that claim and concluded that the city had acted wisely-not arbitrarily-because the moratorium protected the shoreline from a "wave" of "ad hoc" development. 68 After years of living under a moratorium that prevented them from taking care of their properties, and then winning a state court victory which declared the moratorium to reside beyond the city's delegated powers, the Samson plaintiffs came away empty-handed.
69
IV. CINE SK8, SAMSON, AND SUPREME COURT PRECEDENT Though they addressed different circumstances, the Cine SK8 and Samson cases are remarkably similar. Each case presented the same essential question: when a local government acts in a manner that exceeds its delegated authority under state law and infringes on individuals' property rights, must a court conclude that the government has deprived the affected individuals of property without due process of law? In Cine SK8, the town board passed an ultra vires resolution that amended Fun Quest's special use permit and caused the property owners to go bankrupt.
70
In Samson, the city council enacted an ultra vires development moratorium that cost shoreline property owners the reasonable use of their property for an extended period of time. 71 The local governments' actions in both cases were outside the bounds of their respective authority; however, each reviewing court adopted a different understanding of the consequences that flowed from that fact.
The Cine SK8 court recognized that a government agency does not act reasonably when it ventures beyond the limits of its delegated authority. This is not a monumental conclusion because the law is clear that ultra vires acts are void. 72 On the other hand, the Cine SK8 court can be seen as swimming against the current because it equated an action that was ultra vires under state law with a due process violation under the United States Constitution. 73 The Cine SK8 court could have chosen to view the town's decision to amend Fun Quest's permit merely as a commonsense way to prevent another overcrowding incident. If viewed in that light, the town's actions would have fallen in line with the basic rule that allows local governments to infringe upon private property rights when necessary to safeguard the public. 74 But the Cine SK8 court did not take that path, because upholding the town's decision to amend the permit would have required the court to uphold an act that the town supervisors were never authorized to perform. concluded that the town's ultra vires decision was sufficiently arbitrary to violate the property owners' due process rights.
76
The Cine SK8 court's conclusion is consistent with the Supreme Court precedent discussed in Part II. 77 The applicable rule, going back to Euclid, is that a land use regulation which fails to advance or promote the public health, safety, morals, or welfare is arbitrary and invalid. 78 The town board's decision to amend Fun Quest's permit did not promote public health or safety because the residents of Henrietta never granted the board authority to amend a special use permit in pursuit of those purposes.
79
In contrast to Cine SK8, the Samson court did not hold that the City of Bainbridge Island's ultra vires development moratorium deprived shoreline owners of property without due process of law. 80 It would have been logical for the Ninth Circuit's holding in Samson to mirror Cine SK8, but there are two possible reasons why the Samson court went in a different direction. First, the Samson court endorsed the environmental ethic of the city's moratorium and found that it weighed in favor of upholding the moratorium. Second, the court failed to see the importance of the Washington Supreme Court's opinion in Biggers, which had invalidated the moratorium because it constituted an ultra vires act. 81 In support of its opinion, the Ninth Circuit leaned on Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional Planning Agency, a case in which the Supreme Court described development moratoria as "essential tool[s] of successful development." 82 The Samson court believed that Tahoe-Sierra bolstered its conclusion that Bainbridge Island's moratorium was "positively sensible" because the moratorium supposedly prevented a "stampede" of property owners from applying for permits to improve their properties before the new SMP went into effect. 83 In the Samson court's eyes, the moratorium was consistent with the city's "legitimate interests in protecting wildlife and preserving the development status quo." 84 However, the court's comfort with the general idea of a development moratorium led it to misapply the Tahoe-Sierra case. In Tahoe-Sierra, the Supreme Court issued a narrow opinion under the regulatory takings doctrine-not substantive due process-concluding that development moratoria at Lake Tahoe should be evaluated under the framework established in Penn Central Transportation Co. v. City of New York. 85 Tahoe-Sierra did not hold that all development moratoria are sensible policies, or that such policies are immune from constitutional challenge. 86 In fact, Tahoe-Sierra acknowledged that long-term moratoria may violate property owners' constitutional rights. 87 The Samson court did not address those concerns, leading it to assert broadly that a development moratorium is a smart policy choice for planners. 88 More to the point, the Samson court's focus on questions of policy caused it to overlook an enormous problem: the city did not possess legal authority to enact the shoreline moratorium in the first place, according to the Washington Supreme Court's decision in Biggers. 89 Yet the Ninth Circuit chose not to grapple with Biggers. 90 This, it seems, is the crucial difference between Cine SK8 and Samson. The Cine SK8 court's opinion rested on the finding that the board's decision to amend the special use permit was ultra vires.
91 If the Samson court had undertaken the same threshold analysis to determine whether Bainbridge Island's moratorium was ultra vires, the court should have concluded that the moratorium was arbitrary and violated the shoreline owners' substantive due process rights. However, by ignoring that important first step, the Samson court determined that the city had not acted arbitrarily, even though the highest court to consider the legality of the moratorium under state law concluded that the city had acted ultra vires when it enforced the moratorium against the shoreline property owners. 92 [Vol. 19:2
The opinion in Samson, unlike that in Cine SK8, is not consistent with the Supreme Court's rulings on substantive due process claims in land use cases. A land use regulation generally complies with the Due Process Clause if it is sufficiently related to promoting the public health, safety, morals, or welfare. 93 But a local government that institutes an ultra vires moratorium on development is not advancing any legitimate governmental purpose because it is acting outside the scope of its delegated authority. Property owners who cannot reasonably use and enjoy their property as a result of such a policy have been deprived of constitutionally protected property rights without due process of law.
V. CONCLUSION
The Fourteenth Amendment provides that no state shall "deprive any person of life, liberty, or property, without due process of law." 94 The Supreme Court has interpreted that constitutional provision in land use cases as requiring the government to act in a non-arbitrary manner, in pursuit of legitimate governmental objectives. 95 The government cannot pursue legitimate governmental objectives through ultra vires land use regulations. 96 The split among federal courts on this issue demands Supreme Court review in the next case where the question is presented. In the meantime, lower courts should embrace the idea that ultra vires land use regulations are a form of arbitrary government action, and that such regulations deprive affected individuals of property without regard for due process.
